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Submitted by Bruce A. Timmons

Four reasons to support the portion of HB 5928 establishing the Criminal Justice Policy Commission:

1. The predecessor Sentencing (Guidelines) Commission — created by 1994 PA 445 and, unfortunately,
repealed by 2002 PA 31 — was never allowed to complete its statutory mission. The guidelines that the
Commission recommended were never presumed to be perfect. They were based on available data and
some assumptions, like how sentences would be determined under straddle cells. The Commission had
two immediate tasks upon enactment of the guidelines — to monitor how the guidelines actually worked
in practice and to specifically address how guidelines should apply to probation violations. When the
Commission was first defunded and then repealed, neither task occurred. A state Supreme Court
decision applied guidelines to probation violations — an accidental consequence of guidelines. That is
not what the Commission had intended — and commitments to prison as the result of probation
violations account for a significant portion of annual prison commitments.

2. The Sentencing Commission was assigned the task to review and monitor guidelines for new felonies
and increased penalties for felonies in the broader context of consistency and proportionality. Since
guidelines were enacted, there has been no systematic overview of guidelines for new and increased
penalties for felonies. The guideline for every such crime since 1998 has been an ad hoc decision. Early
on, guideline bills went to the Judiciary Committees in the House and Senate, so there was some
measure of consistency. But for the past decade penalty bills go through various legislative committees
and the companion guidelines bill trails along with it with little scrutiny or context. In fact, the real
decision-maker in many instances is the LSB drafter (who drafts that bill in good faith using a similar
penalty as a guide) — not what one would imagine for setting real sentencing policy for the state.

3. The integrity of sentencing guidelines is at risk without the monitoring envisioned for the Sentencing
Commission. No one is doing that. An endless series of ad hoc penalties and guidelines - the crime of
the month syndrome of ever increasing penalties — undermines the premise of proportionality and the
expressed goal to save incarceration for criminals we have reason to fear (crimes of violence) rather
than those we are mad at (true property crimes). [A distinction not to be confused with MDOC’s
classification system.] For example, guidelines particularly limited the impact of offenses like uttering
and publishing with its 14-year maximum by designating a class lower than other 15-year maximum
crimes got. The result is a measure of proportionality whereas the maximum was out of line. One should
keep in mind that the U.S. Supreme Court in recent years has been on a mission for proportionality in
sentencing. The Sentencing Commission was a mechanism of the Legislature to maintain that focus.

4. The Sentencing Commission was also intended to serve as an independent agency responsible to the
Legislature to gather and analyze criminal justice data, including sentencing policy. There was a
bipartisan effort to create a similar entity over several years before 1994 PA 445 because there was a
continuing dissatisfaction with data provided by the Department of Corrections. That independent
analysis was an important part of the Commission’s charge. Repeal of MCL 769.33 was an incalculable,
institutional loss to the Legislature — and one of the reasons we had to turn to a study by CSG.

An observation: Prosecutors (PAAM) have opposed renewing the Commission in the past because it
thinks guidelines are too lenient. MDOC claimed the same guidelines exacerbate prison population
pressures. Both in the past have stated opposition because “we could not control it”. Ah, precisely.
The fact that both sides in this endless debate were about equally unhappy means the system is
probably doing what it should and was intended to do. Moreover, the CSG on two occasions has
concluded that Michigan is not sending the wrong people to prison and the initial sentences imposed
under guidelines is comparable to sentences in other states. Please remember also that Michigan only
imposes a prison sentence in 14% of felony convictions at the initial sentencing. Where Michigan is the
outlier is time-served for comparable crimes — attributable to parole practices. 14hb5928-bt



